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PROBLEMS OF DIFFERENTIATION CHILD SUBSTITUTION FROM
ADJACENT STRUCTURES OF CRIMINAL OFFENSES

Annotation: This article discusses the problems of delimiting child substitution from related
criminal offenses. Basically, the presented article examines the issues of delimiting the specified
composition from kidnapping, trafficking in minors and other criminal offenses. In the article, the
author pays special attention to the purpose of committing substitution of a child and other related
criminal offenses as an important differentiating element. The article also discusses controversial
issues concerning the age of a child of a criminal offense provided for in article 136 of the Criminal
Code of the Republic of Kazakhstan. The author emphasizes the ways to distinguish the abduction
of a minor from the substitution of a child. The author also believes that it is necessary not to take
into account the subjective perception of the parent regarding the similarity or dissimilarity of the
child, since it may be erroneous. The author emphasizes that the subjects of the criminal offences
under consideration are common. The article also pays special attention to the objects of these
related criminal offenses. The author also notes that when a child is substituted, another child is
left in place of the substituted child, but when a minor is abducted, this is not the case. The article
describes the difference between these types of criminal offenses on the subjective side. The article
also describes that the analyzed elements of criminal offenses also differ in their objective aspect.
For example, the substitution of a child is mainly carried out in maternity homes, and the abduction
of a minor can take place everywhere.
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b.T. AGynkauposa,

CTapIIUi TpernoiaBaresb KaQeaphbl MPaBOBBIX AUCIUILINH
Kazaxckoii akagemuu TpyJia ¥ COLIMAIbHBIX OTHOIICHHH,
r. Anmartel, Pecniybnuka Kazaxcran

ITPOBJIEMbI OTTPAHMYEHUMA I[TOAMEHDBI PEBEHKA OT CMEXHbBIX
COCTABOB YI'OJIOBHBIX ITPABOHAPYIIIEHUI

AHHoTanusi: B nanHOI craTthe paccMarpuBaeTcsl MpoOJIeMbl OTIPAHUYEHMS MOIMEHBI
peGeHKa OT CMEKHBIX COCTAaBOB YrOJIOBHBIX MpaBOHApYIIeHUH. B OCHOBHOM B mpejcTaBieHHON
CTaTbhe HCCIIEYeTCs BOIMPOCHI OTTPaHMYEHHUs YKAa3aHHOIO COCTaBa OT MOXMIICHWM 4YeloBeKa,
TOPrOBJIM HECOBEPIIEHHOJIETHUMHU M JIPYI'MX YrOJIOBHBIX NpaBOHapylleHui. B crathe aBTOp
0co00e BHUMAaHME YyJENseT 1eJId COBEPIIEHHUs MOAMEHbl peOeHKa U MHBIX CMEKHBIX COCTaBOB
YTOJIOBHBIX ITPABOHApPYLIEHU Kak Ba)KHBIM OTTpaHUYMBAIOIIMN 3yIeMeHT. Taxke B craThe
aHAJIM3UPYeTCs  CIOpPHBIE BOIPOCHI, KacaTeabHO BO3pacTa IOAMEHSIEMOro peOeHKa,
paccmatpuBaemoro B cT. 136 YK PK. ABTop 0co60 oTMeuaeT crioco0bl OTTpaHUYEeHUS TOXUILIEHHS
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HECOBEPILICHHOJIETHETO OT MOAMEHbI peOeHKa. ABTOp TaKXKe CUMUTAeT HEOOXOOUMBIM TpU
KBaIM(UKAIMM TOJAMEHbI peOeHKa HE YYUTHIBaTh CYOBEKTUBHOE BOCIPUSATHE POAUTENS
KacaTeJIbHO CX0XKECTH, HECXOKECTH peOeHKa, TOCKOJIIbKY OHO MOXKET OBITh, OIIMOOYHBIM. ABTOP
MOTYEPKHUBAET, UTO CYObEKTHl pACCMATPUBAEMBIX COCTABOB YI'OJIOBHBIX ITPABOHAPYIICHUI 00IIHE.
B cratbe Taxke 0coboe BHUMaHUE yIEISIETCs 00BEKTaM JaHHBIX CMEKHBIX COCTABOB YTOJIOBHBIX
IIpaBOHApYIICHUH. ABTOP TaKKe OTMEUaeT, YTO IMPH MOAMEHE peOeHKa BMECTO MOJAMEHSEMOT0
peOeHKa OCTaBIISIFOT JIPYroro, a MpH MOXUILEHUH HECOBEPIIEHHOJIIETHErO Takoro HeT. B crarbe
OMKCHIBACTCSl OTJIMYME JAHHBIX COCTABOB YrOJIOBHBIX IPABOHAPYUICHUH MO CyOBEKTUBHOMN
cTopoHe. B craThe Takke aHaIM3UPYeTCs TOT (aKT, YTO IOMHUMO OTJIUYHBIX OOBEKTOB OXPAHBI,
OTTPAaHUYUTh PACCMATPUBAEMbIE COCTaBbl MOXKHO U IO MpPHU3HAKaM OOBEKTHUBHOW CTOPOHBI.
Hanpumep, moagmena pebeHka MPEUMYIIECTBEHHO OCYHIECTBISIETCS B POAWIBHBIX JOMax, a
MOXUILEHUE HECOBEPIICHHOJIETHETO MOXKET UMETh MECTO BE3IE.

KawueBble cjIoBa: OTrpaHUYEHHUE, IOJMEHa, peOEHOK, HECOBEPIICHHOJIECTHU,
MOXUIICHHE, TOPTOBJISI HECOBEPILIEHHOJIIETHUMH, CBOOO/I.

b.T. AGynkauposa,

Kazakcran PecnyOinmkachiHbIH

Anmatsl maapsiaaarsl Kazak amrex

YKaHa COIMAIIJIBIK MaMUJIEJIep aKaIeMUSIChIHBIH

YKYK JUCHUTUTMHANAPHI KadheIpachlHbIH YIYK OKYTYYy4yCy
Anmarsl 11, Kazakcran PecryOnukacs!

BAJIA AJIMAILUTBIPYYHY XA3BIKTYY YKVYK bY3VVJIAPJbBIH )XAKBIH
KYPAMJIAPBIHAH bOJIYY I[TPOBJIEMAIJIAPDBI

AnHoTtanus: byn makanana 6ana aaMalITBIPyyHY Ka3bIKTYy YKYK Oy3yyJapJbIH >KaKblH
KypaMmJapblHaH 0emyy mpobieManapsl kapanat. HeruszuneHn Oyn Makanaia KOPCOTYITOH Kypam/Ibl
aJlaM YypJOOJOH, J>KaIllbl JXeTe 5JeK Oanmapipl caTyyAaH jkaHa Oalllka >Ka3bIKTyy YKYK
Oy3yynapaan Oeislyy Macenenepu HM3WIAeHEeT. Makanaga aBTOp MaaHWIYy Oedyydy 3JIeMEHT
KaTapbl Oajla aJMalTBIPYYHYH JkKaHa YKYK Oy3yylnapIbelH Oallka J>XakblH KypamIapbIHBIH
MakcaTblHa e3re4e KeHyn Oypar. Omonoi sme makanana, Kazakcran PecnyOmukacsiabia JKK
136-0epenecnHe KapajiraH aJMalITHIPhUIraH OajlaHBIH JKallblHA Kapara TapTHIII CYPOOJIOp
Tannanar. ABTOp JKalllbl JKeTeJeK OallaHbl YYpIOOHY, Oalla alMaITeIpyyiaH 0eyy bIKMalapbiH
e3reue OenrwielT. bana anmMamTeIpyyHy KBaTU(UKAIMAIOOI0 aTa-dHEJIepIuH OallaHbIH ajapra
OKILIOIITYT'YHA K€ OKILIOII 3MECTUTMHE KapaTa CyObEeKTHBIYY KaObUITOOCYH 3CKe anboo 3apbul
JIeN ACeNTenT, cebedbu ai Tyypa sMec OOoJylly MYMKYH. ABTOp ka3bIKTYy YKYK Oy3yynapibiH
KapaJblll XKaTKaH KypaMJIapbIHbIH CYObEKTUIIEPH JKalIbl SKeHIUTUH Oaca Oenruineiit. Omonaoi
Jlle  MakKajlaJa JKasbIKTYyy VYKYK Oy3yyJapIblH KOPCOTYJITOH JKaKblH KypamIapbIHBIH
00BEKTHIIEpUHE ©3re4e KOHYJ OypylraH jkaHa Ja, aBTop Oaja alMallIThIpyyAa aHbIH OpJyHa
Oamka Oana KanTBIPBUTYYCYH, ajl OMH JKalllbl )KeTeJeK OalaHbl YypJoOoJ0 MBIHIAi Hepce JKOK
SKEeHIUTUH Oaca OenruieilT. Makanaga ka3bIKTyy YKYK Oy3yymapblH YIIYI KypamAaapbIHBIH
CyOBEKTHBIYY TapaObIHAH ©3TeUYeNYKTOPY OasHaanaT. Makanajaa e3re4e Ky3eT 00beKTHICPUHEH
THIIIKAPBI, KAPATIBIT KaTKaH KypaMaapsl 0ObeKTHBAYY TapanThlH Oenruiepu 00roHYa 1a 6emyy
MYMKYH SKEHJWTH Tajjaiar. Mucamsl, 0aja ajlMamTepyy HETHM3WHEH TOpeT OeIMeIepYHIe
aTKaphlica, aJl HMH XKalllbl XKeTe dJIeK Oana Kalcel xepae 60100CyH yyplaibIibl MyMKYH.

A4KBIY ce3/16p: 0eyy, amMamTeIpyy, 0aja, )Kalibl )KeTe dJeK 0aa, yypao0o0, JKalibl )KeTe
aJieK Oanaapbl caTyy, SpKUHIMK.
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Introduction.Article "Substitution of child" (from 136 of the Criminal Code
of the Republic of Kazakhstan) implements the provisions of the Convention on the
rights of the child (Article 7-9) - on the presence of a minor from the moment of
birth of the right to know their parents, to maintain family ties, not to be separated
from their parents, against their will, except as provided by law.

The purposeof this article is to analyze theoretical, legislative and law-
enforcement criminal problems that distinguish the substitution of a child from
related criminal offenses, and to develop proposals for improving criminal
legislation on its basis.

In accordance with the goal, the task is allocated as the separation of the
criminal offense provided for in article 136 of the criminal code from related
criminal offenses.

Methods. The dialectic method of cognition of reality was taken as the
basic.The article implements a system-structural approach to the study of related
criminal offenses, which is why the methods of analysis and synthesis, induction and
deduction were of particular importance.

We should mention the works of such authors as N. I. Zagorodnikov, A.R.
Akiev, V.F. Kirichenko, L.D. Gaukhman, V.N. Kudryavtsev and etc.

Results. The issues of delimitation of related criminal offenses are the most
relevant and difficult for the theory of criminal law. As noted V.N. Kudryavtsev "...
in fact, the entire qualification process consists in sequentially delimiting each sign
of a committed act from the signs of other related crimes" [1, p. 115].

It is necessary to distinguish the child substitution from a similar crime as
abduction. In the first case, the perpetrator provides another baby, believing that no
one will notice his actions. In the second case, the offender simply removes the
minor from the parents. If a child left unattended is not replaced, but taken away,
taken away, such actions should be considered as theft of a person (Article 125 of
the Criminal Code).

Speaking about the composition of Article 136 of the Criminal Code of the
Republic of Kazakhstan "Substitution of a Child", adjacent to it are Article 125 of
the Criminal Code of the Republic of Kazakhstan (Section 5, Part 2 - abduction of a
knowingly minor) and Article 135 of the Criminal Code of the Republic of
Kazakhstan "Trade in Minors", which provides for liability for sale or other
transactions in relation to a minor.

We think that this proposal is not quite reasonable, and we give the arguments
that allow distinguish the compositions. Norms 125 and 136 of the Criminal Code
of the Republic of Kazakhstan have independent objects of protection that cannot be
reduced to the identity of a minor as a victim.

"For the part "substitution of children™, the direct objects of protection are the
interests of the whole family as a set of relations that ensures the child's right to grow
up and live with their parents, as well the right of parents to educate their child and
to remain with him against their will. As part of the "kidnapping" the immediate
object of protection is the physical freedom of man™ [2].
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Speaking about the child as a victim in the norms under consideration, with
respect to Article 125 of the Criminal Code of the Republic of Kazakhstan there are
no restrictions on the age of the kidnapped child, he can be any person under the age
of 18, whose age for qualification in the relevant part is associated with subjective
awareness guilty that he abducts a minor. But, speaking about the composition of
"substitution of the child", the question is much more complicated. Each scientist in
his own way interprets the age of the child as a victim in relation to the "Child
Change", some authors [3, p. 75] limit the general age framework of the child by
offering different age thresholds and others [4, p. 66]speak of a minor as a person
under the age of 18 years. Opinions N.I. Zagorodnikova and V.F. Kirichenko that
"The replacement of the child is possible only in relation to the newborn",we
consider it appropriate [5, p.239]. Since, in practice, the replacement of the child is
performed in relation to newborns located in the perinatal centers. However, we
believe that the general age limits of children should not be limited. Since, we must
take into account that in life there can be different situations. In this regard, one
should agree with the opinion of some authors who consider not limiting the age
criteria of the child. Since, the disposition of the criminal law norm must take into
account all possible options, because if the legislator wanted to limit the age of the
child in the composition under consideration, he would do it as in other norms of the
Criminal Code of the Republic of Kazakhstan (for example, part 4 of article 120 of
the Criminal Code of the Republic of Kazakhstan, Article 100 of the Criminal Code
of the Republic of Kazakhstan).

However, if it would be a substitution of a child at an older age, then there is
need to take into account the subjective abilities of the child aware of the fact of his
substitution, which may be limited by the presence of a child of any mental disorder,
in which it reduced the ability to understand link between environmental
phenomena, coupled with the fact that the child's parents were not familiar with it
before.

Also, it is possible to delimit the considered compositions according to the
signs of the objective side. Let's start with the method: during the abduction, it can
be either secret or open, including violent, and the substitution of a child is always
carried out secretly, including fraudulently. A distinctive feature of the norms under
consideration is the fact that when a child is replaced, he is "replaced” with another
child, and when the other child is abducted, they do not leave the kidnapped one [2].
And in cases where the offender, trying to hide the fact of the abduction of the child,
leaves another child similar to the kidnapped one instead, then we need to talk about
the totality of Articles 125 and 136 of the Criminal Code of the Republic of
Kazakhstan, and if the child left to hide the abduction was also kidnapped, then each
episode of the abduction requires independent qualification according to Article 125
of the Criminal Code of the Republic of Kazakhstan.

On the issue of delimiting the substitution from the abduction of a minor L.D.
Gaukhman believes that for their distinction, the dissimilarity of the external features
of the replaced children is important, and not the discovery of this dissimilarity by
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the parents whose children were replaced, since the recognition of this dissimilarity
reveals the abduction of a minor [6, p. 18].

We consider this statement controversial, because in life there may be times
when a mother who did not know the sex of her child either before or after the birth
can replace the boy with a girl or vice versa, it would be completely incorrect to raise
the question of the similarity or dissimilarity of external trait of substitute children.

We think the opinion of A.R. Arbi justified in terms of uselessness binding
criminal manifestations in the substitution of the subjective perception of the parent,
as it is considered incorrect and does not reflect a subjective attitude to this criminal.
At the same time, awareness and detection of child substitution fact parents should
not influence either the qualifications or the ability to attract a person to criminal
liability [2, p. 24].

Typically, kidnapping carried out in the following sequence: 1) capturing the
child;2) its movement; 3) retention.

A distinctive feature of child abduction of its replacement is a method of its
commission, more precisely, the substitution is always done secretly and abduction
may be performed by both overtly and witnesses (bystanders) [7, p. 38].

To distinguish substitution from the abduction of a child, in our opinion, the
goal pursued by the offender is important, although it is not a mandatory constructive
sign of any of the compositions. When substituting, when one child is replaced by
another out of mercenary or other base motives, the person or parent (parents) who
makes the substitution does not pursue the goal of further development of criminal
intent, but wants, most likely, to have a child of the desired sex, or to have a healthy
child, there may be cases of substitution of a stillborn child for a living one,
therefore, replacing a living child with a dead one, the person pursues the goal of
having and raising a child. When abducting a minor, the purpose of the offender is
his subsequent retention in another place and, speaking of the minor, most often this
is not only the goal of capturing and holding the minor, but, for example, demanding
a ransom from the parents, or using the minor to remove organs and tissues or sexual
exploitation etc., in such cases, the actions of the perpetrator should be qualified
according to Article 125 of the Criminal Code of the Republic of Kazakhstan and
the relevant norm of the Special Part of the Criminal Code of the Republic of
Kazakhstan.

The subjects of these formulations of criminal offenses common, however, for
the Kkidnapping ended legislator age limit for criminal responsibility for the
committed criminal actions was reduced to 14 years, for the composition of the
Acrticle 136 of the Criminal Code the age of criminal responsibility of the general -
16 years.

Child substitution, made out of selfish motives, must be delimited from
trafficking in minors (Article 135 of the Criminal Code of the Republic of
Kazakhstan), the objective side of which is performed by two persons: the seller and
the buyer. Based on the civil law understanding of the contract of sale, upon sale,
one party (seller) undertakes to transfer the thing (goods) into the ownership of the
other side, and the buyer undertakes to accept this goods and pay a certain sum of
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money (price) for it. At the same time, it does not matter for what purpose the child
was purchased by the buyer, for his personal purposes (desire to have a child
bypassing the adoption procedure established by the state) or for further resale.
When buying and selling, money is transferred to the seller for the fact of the sale of
the child as goods, when replacing a child, money is transferred to the guilty person
for committing actions to replace children. In addition, for the recognition of the sale
as completed, it is necessary to transfer money for the received child. For the
composition of the substitution, it is not necessary that selfish motives get their full
realization as a result of a perfect substitution of the child. It is enough that the
motivator of the person to commit the substitution of children was precisely selfish
motives, and that these motives arose before the substitution was made.
Responsibility under Article 135 of the Criminal Code of the Republic of
Kazakhstan for both the purchase and sale of a child are borne by both the seller and
the buyer. Art. 135, 136 for all the differences, they are similar in the main thing: in
recognizing as punishable the use of minors or a child as an alienated object, thing.

In addition, attention should be paid to the fact that, when substituting, instead
of a substitute child, another is left; this is not the case with abduction [2]. When the
substitution of a child object of a crime can is also the personal freedom of a child's
rights and legitimate interests and the legitimate interests and rights of parents. A
crime inflicts harm on the physical and spiritual development of the child, especially
since according to the meaning of the law a child is recognized as a person who has
not reached the age of eighteen [8].

In a Greater Law Dictionary, the concept of child substituting is given as a
"Crimes against family and minors", provided for by the relevant norm of the article
of the Criminal Code. In this case, only substitution made out of mercenary or other
base motives is criminally punishable. The subject of child substitution is any
physical sane person who has reached 16 years of age, including the mother of the
newborn or other relatives. In addition, art. 136 of the Criminal Code of the Republic
of Kazakhstan means a special subject, the subject of a crime, which means workers
of maternity homes, orphanages, as well as persons providing qualified medical care
during childbirth outside a medical institution. We believe that the abduction of a
child can be committed with both direct and indirect intentions, and the substitution
of a child only with direct intent, this also indicates another difference in these
corpus delicti on the subjective side of the crime.

In the meaning of the Criminal Code, substitution of a child is the replacement
of one newborn child with another in the child's maternity hospital, as well as
situations where the child’s mother or other relatives or legal representatives are
unable to identify her child and detect substitution. This may be replaced before the
first feeding baby his mother, his father in the transmission or other legal
representatives in the case of death of the mother, etc.[9, p. 494].

In this case the social danger of child substitution, in our view, lies in the fact
that this action is roughly broken blood ties of kinship, violated profound moral
universal relationships between parents and children, that is "broken natural
relationship of parents with children"[10, p. 220].

169



According to G.Zh. Suleymanova, the difference between a
child’ssubstitution and a child’s abduction lies in the objective side of these crimes,
since the objective side of a child’s substitution is the action that is implemented in
the secret replacement of one child by another, which mainly occurs in maternity
hospitals, orphanages or in other places (for example, if childbirth occurred at home)
[11, p. 104].

Moreover, if we take, for example, part 1 of article 136 of the Criminal Code
of the Republic of Kazakhstan, which refers to a deliberate substitution of a child,
which, in our opinion, implies actions similar to kidnapping, where substitution does
not simply mean moving or replacing one child with another, but it turns out before
the child is replaced by the abduction. However, motives that may be different in
this case are not always known. For example, exchanging a healthy child for
someone else is not necessarily as healthy, but possibly with pathology, which,
again, is possibly not changed for good purposes, for example, for organ
transplantation, we can say that this is not becoming so a rare occurrence at the
present time, or for other purposes (blackmail and the like) [2].

Conclusion.Therefore, law enforcement authorities in the classification of the
substitution of the child and bringing the guilty persons to criminal responsibility
are required;first of all, the right to determine the composition of substitution and to
be able to differentiate it from related compounds.

Thus, the separation of substitution of a child from related criminal offenses
should be based on the following directions:

1. substitution of a child is carried out primarily against newborn children, and
the abduction and trafficking of minors against children of any age, including
newborns;

2. we consider it expedient to link the criminal manifestation of substitution
of a child to the subjective perception of the parent, since it is erroneous, since the
parents' awareness and detection of the fact of substitution of a child should not
affect either the qualification or the possibility of bringing the perpetrator to criminal
responsibility;

3. the distinction between the substitution of a child and the sale of minors
differs in that when buying and selling, money is transferred to the seller for the fact
of selling the child as a commodity, when replacing a child, money is transferred to
the guilty person for performing actions to substitute children;

4. it is necessary for the law enforcement agencies to carry out the correct
classification limitations of subjective and objective signs of this criminal offenses;

5. It should be emphasized that substitution mainly takes place in hospitals
and related compounds analyzed acts in different places.

Thus, it is important to distinguish the criminal offense of replacing a child
from other similar compositions.
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HEKOTOPLIE BOITPOCBI PA3BUTH A SKOJIOT'MYECKOI'O
ITPABOCO3HAHHMA OBILECTBA

AnHOTanusi: CTaThsl COAEPKUT AKTyaJbHbIE BOMIPOCHI NPABOCO3HAHUS W IIPABOBOM
KyJIbTYypbl B o0mmecTBe Koiproizckoit Peciyonuku. OTmeuaercs, 4To 01HOM U3 MpoOeM IpaBoBOH
KYJbTYpBI CBSI3aHO IMPABOCO3HAHUEM WJIM OTCYTCTBHEM IPABOBON MIEOJIOTHH.
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